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TOM TAT

Trong nhitng ndm qua, céng tac chong chuyén gid tai Viét Nam da dat dwoc
nhitng thanh céng nhdt dinh. Tuy nhién, trong diéu kién héi nhdp kinh té quoc té
ngdy cang sdu va réng, thi viéc chuyén gia véi muc dich tranh thué dién ra khd
ph(f bién dudi hinh thire tan dung sy chénh léch vé thué sudt thué thu nhdp doanh
nghiép (TNDN) gitta cac qué’c gia dé thuc hién viéc chuyén loi nhuan (hodc
chuyén 16) qua lai lan nhau. Bai viét sau ddy sé tdp trung phdn tich hoat déng
chuyén gid qua phwong phdp tach loi nhudn diea trén quyén ti do dinh doat vé
gid cd trén thi truong cia cdc cong ty da quoc gia trong moi quan hé giao dich
kinh doanh giita céng ty me va cong ty con — qua dé c¢é nhimg khuyén nghi can
thiét nham han ché viéc chuyén gid dua vao sy khac nhau vé thué sudt gitta cac
quéc gia.

T khoa: chuyén gid, loi nhuan, tranh thué.

ABSTRACT
Transfer pricing through profit split tips of
multinational companies in Vietnam

In recent years, the fight against transfer pricing in Vietnam has achieved
certain success. However, in the context of international economic integration,
deeper and wider, the transfer pricing for the purpose of tax avoidance was fairly
popular form to take advantage of the difference in the rates of corporate income
tax between countries to implement the transfer of profit (or loss transfer) re-
ciprocal. This article will focus on transfer pricing analysis through profit split
method based on the right to dispose of the market price of multinational compa-
nies in the business transactions between a company and its subsidiary. Recom-
mendations to limit the transfer pricing are also included in this paper.

Keywords: transfer pricing, profit, tax avoidance.

1. Van dé nhan dién ddu hi¢u chuyén gia
ciia cac cong ty da qudc gia & Viét Nam

Theo b4o cao cua Bo Tai chinh, trong 11
thang dau nim 2014 co quan thué di thanh tra,
kiém tra duoc gan 62.700 doanh nghiép. Riéng
vé hoat dong thanh tra, kiém tra chéng chuyén
gi4 d6i v6i 30 doanh nghiép vén dau tu truc tiép
nuée ngoai (FDI) ¢6 giao dich lién két, rai ro cao
vé chuyén gia, co quan thué da két thac thanh
tra, - két qua da giam 18 trén 1.600 ty dong, sau
khi mién giam thué do uu dai dau tu - da truy thu
thué suit thué TNDN va xir phat vi pham trén
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600 ty dong...

Vi loi thé vé quy mo von, thiét b cong nghé,
trinh d6 quan 1y, tay nghé, nguyén tic tiép thi va
su hd trg cua cong ty me tr nudc ngoai, cong
thém cac uu dai cua Viét Nam, cung vai chi phi
nhan cong ré, chi phi bao vé moi truong con
thap... thi két qua dau tu cta cac doanh nghiép
c6 von dau tu FDI rat kho 15, ma trai lai 1a co 13i
va 13i 16n 1a tat yéu. Mt khac, néu 15 16n va 16
tang nhu vay, thi chang c6 chuyén nhiéu nha dau
tu nudc ngoai coi Viét Nam 1a “thién duong dau
tu” dé d6 vbn vao cac du an méi hodc ting von
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cho cac du an cii nhu trong thoi gian qua.

Mot van dé duoc dit ra la: tai sao cac cong ty
da qudc gia co tiém luc tai chinh hing hau, trinh
dd quan 1y cao ma thua 16 thi nguyén nhan 1a do
dau? That ra, nguyén nhan chu yéu dan dén tinh
trang thua 15 néu trén 1 do cac cong ty da qudc
gia dua vao thu thuat lach luat qua viéc tach loi
nhuan dé thyc hién hanh vi chuyén gia, voi dong
co chinh 12 tdi thiéu hoa s6 thué thu nhap doanh
nghi¢p phai ndp cia hoat dong kinh doanh xét
trén phuong dién téng thé.

2. Ndi dung hoat dong chuyén gia dwa vao
“chénh léch thué suat thué TNDN” giira cac
quéc gia

2.1. Phuong thire tach lgi nhuin nhiam t6i
thiéu hoa s6 thué phai ndp

Hanh vi chuyén gia thuong duoc thuc hién
bang nhiéu cach khac nhau nhu: chuyén gia
thong qua chuyén giao céng nghé, chuyén gia
nhim muc dich chiém Iinh thi truong hodc
chuyén gia thong qua viéc nang gia tri von gop
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hop dong...

Trong pham vi nghién ctru, bai viét tap trung
phan tich vé hanh vi lach luat dé chuyén gia cua
cac doanh nghiép da qudc gia thong qua “thi
thuat tach loi nhuan” dua trén su khac biét vé
thué suit thué TNDN — dé hiéu rd hon, ta xem
minh hoa toan bd hoat ddng chuyén gia qua cac
truong hop sau day:

VIET NAM

Cac bén djc Céc cong ty
lap

dge lap

Céng ty dgc lap A|

Hinh 1: Hanh vi chuyén gia dwa vao sw khic biét vé
thué suét thué TNDN
Nguon: Téng hop tir tdc gia

Gid dinh khéng tinh chi phi bdn hdng, chi phi qudn IV doanh nghiép, diéu kién giao dich bdn sdn
phim ciia Cong tv X cho Cong tv con ¥ twong fir voi diéu kién bdn sdn phim cia Cong tv X cho
Céng tv dbc ldp A.
% Giao dich X > Y:
Cong ty X Cing ty Y Tong hop KQ Cty Xva Y
Doanh thu 150 Doanh thu 200 Doanh thu 200
Chi phi 100 Chi phi 130 Chi phi 100
Lyi nhudn 50 Lyi nhudn 50 Lyi nhudn 100
Thué TNDN(25%) 12.5 Thué TNDN{(10%) 5 Thué TNDN 175
Loi nhuén sau thué 37.5  Lei nhun sau thué 45 LN sau thué  82.5
< Giao dich X > A:
Cong ty X Cong ty A Tong hop KQ Cty X va A
Doanh thu 170 Doanh thu 200 Doanh thu 200
Chi phi 100 Chi phi 170 Chi phi 100
Lyi nhudn 70 Lgi nhudn 30 Lygi nhudgn 100
Thué TNDN(25%) 17.5 Thué TNDN(10%) 3 Thué TNDN 20.5
Loi nhuén sau thué 52.5  Loi nhuin sau thué 27 LN sau thué 79.5
Ghi chii: gia sir thué sudt thué TNDN & VN vin 1a 25%

Hinh 2: Phan tich hanh vi chuyén gia qua giao dich ndi bd va giao dich bén ngoai

SO 10 - THANG 02/2016 5 1


tientx
tien


NGHIEN cUU KHOA HOC

Qua viéc “tach lgi nhuin” theo co cau (5/5)
giita cong ty X va cong ty con Y va co cdu (7/3)
gilia cong ty X va cong ty doc 1ap A - ¢ hai noi co
mirc thué suét thué TNDN khac nhau - két qua
1a: Loi nhuén sau thué cudi ciing cua trudng hop
X =>Y: DPat 82,5 (do dong thué thap: 17,5); Loi
nhuén sau thué cudi cung cua truong hop X =>
A: Chi dat 79,5 (do dong thué cao: 20,5).

Nhén dinh:

Duéi gbc d6 quan tri cong ty, chuyén gia 1a
hoat dong doanh nghi€p duoc phép thuc hién,
boi vi d6 13 quyén duoc ty do dinh doat vé gia ca
trén thi truong nham tao diéu kién thuan lgi hon
trong quan hé gilta cong ty me va cong ty con.
Tuy nhién, trong giao dich quéc té, su lya chon
gi4 chuyén giao ndi bd khac nhau ciing s& anh
huong dén khoan thué phai ndp khac nhau. Bén
canh d6, viéc quan 1y gia trén binh dién qudc té 1a
vén dé phire tap khong chi déi v6i Viét Nam ma
con d6i voi cac qudc gia khac. Do véy, dé ngin
chan tinh trang chuyén gi4, thi co quan quan 1y
can phai tao dung dugc mdi lién két kinh té gitra
cac khu vuc kinh té trong va ngoai nudc, dong
thoi can thuc hién nhitng khuyén nghi duoc trinh
bay ¢ phan 3 cta bai viét nay.

2.2. Nghién ctiru thém cac trwong hop
chuyén gia khac

O chiéu ngugc lai (dua theo hinh 1), ta xem
thém céac truong hop chuyén gia v6i cac tinh
hudng sau:

- Trudng hop cac cong ty nudc ngoai dau tur
vao Viét Nam

Thué suét thué TNDN hién nay tai Viét Nam
la 22% (vua giam tor 25% trong nam 2014),
trong khi nhiéu qudc gia khac thué suat chi trén
dudi 10%, tham chi nhidu qudc gia nhu Andorra,
United Arab Emirates,... thué suat la 0%. Nhu
vay, dé thyc hién hanh vi chuyén gi4, nha dau tu
nude ngodi s& lap cong ty me ¢ cac quic gia co
thué suét thap - nhu tai British Virgin Islands —
va cong ty con (A) dong tai Viét Nam s€ ban san
pham cho cong ty con (B) khéc, ciing dong tai
Viét Nam véi gia bang gia gbc dé tranh nop thué
tai Viét Nam — sau d6 bén mua (cong ty B) s€ ban
lai cho bén thi ba dé thu 1i.

Do thué suit thué TNDN tai nhitng qudc gia
noi cong ty tra déng bang 0 hodc & mtc rat thap,
nén s€ tranh dugc viéc dong thué TNDN hoac
phai dong thué TNDN & mtc rat thip.

Bang 1: Danh sach cac qudc gia cé thué sudt thué TNDN < 10%

Tén qudc gia Thué suit thué TNDN
Andorra 0%
British Virgin Islands 0%
United Arab Emirates 0%
Montenero 9%
Albania, Bosnia and Herzegovina, Bulgaria, Burkina Faso, Cyprus.... 10%

bé théy r0 hon, ta nghién cuu thém mot
truong hop sau: trong diéu kién thué suét thué
TNDN ¢ Hong Kong la 17,5%, con thué suat
thué TNDN & Viét Nam 1a 22%. Chi nhanh &
Hong Kong sé& c6 thé ting gia chuyén giao hang
hoa va dich vu cho chi nhanh & Viét Nam. Néu
khoan nang gid 1a 100.000USD thi lgi nhuén bao
cao & Hong Kong s€ tang 1én 100.000USD, khi
d6 thué doanh nghiép phai nop ¢ Hong Kong
tang thém 17.500USD. Trong khi d6 lgi nhuén o
Viét Nam bi giam di 100.000USD, tirc 1a s6 thué
phai dong & Viét Nam s€ giam di 22.000USD.
Nhu vy thong qua chuyén gid qudc té cong ty
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nay di tiét kiém dugc so tién 1a 4.500 USD.

Mot vi du khéc ntra 1a trudng hop ctia cong
ty Foster’s Viét Nam da né tranh viéc ndp thué
thong qua hanh dong chuyén gia nhu sau: Vao
thoi diém ma gia ban mot két bia Foster’s dugc
cong ty bia Foster’s Viét Nam ban cho cac dai ly
1a 240.000 VND/két v6i thué suat thué tiéu thu
dic biét cho bia chai 1a 75% thi mdi két bia phai
dong thué tiéu thy dic biét (TTDB) la:

Gia tinh thué TTDB = Gia ban da c6 thué
TTDB / (1+ thué suat thué TTBB) = 240.000 /
(1+75%) = 137.143VND.

Nhu véy, voi gia ban mdt két bia la 240.000


tientx
tien


VND thi cong ty bia Foster’s Viét Nam phai c6
nghia vu ndp thué tiéu thu dic biét cho nha nudce
1a 102.857 VND. Véi thué suat thué gia tri gia
tang 14 5% thi tong cong thué TTDB va thué
GTGT chu dau tu cta Foster’s Viét Nam phai
nop 1a 102.837 + 12.000 = 114.857VND.

V6i mot s6 thué ndp 16n nhur vy thi cha dau
tu cta Foster’s Viét Nam d3 tim cach dé lach
thué va nop sd thué nhoé hon. Chu dau tu Fos-
ter’s tai Viét Nam da quyét dinh thanh lap thém
mot cong ty TNHH Foster’s Viét Nam. Cong ty
nay c6 nhiém vy chuyén thuc hién nhiém vu tiéu
thy san pham do nha may bia Foster’s san xuét
ra. Gid ban mot két bia Foster’s cia nha may
bia cho cong ty TNHH Foster’s Viét Nam chi la
137.500VND.

V6i gia ban nhu vy thi thué TTDB phai nop
cho mdi két bia s& 1a: [137.500/(1+75%)] x 75%
=58.929VND, cong ty TNHH Foster’s Viét Nam
ban bia ra thi truong thi cong ty nay phai nop
thém thué GTGT 1a 5%. Gia sir gi4 ban mot két
bia khong doi van 1a 240.000VND/két thi tong
cong s6 thué TTPB va thué GTGT ma cha dau
tu phai nop trong trudng hop chu dau tu thanh
1ap thém cong ty TNHH Foster’s Viét Nam cho
mdi két bia 1a 58.929 + 12.000 = 70.929VND.

Néu ching ta dem so sanh tong sé tién thué
phai ndp cta chu dau tu trude va sau khi thanh
1ap cong ty TNHH Foster’s Viét Nam thi chung
ta c6 thé thay 1a chu dau tu nude ngoai da tiét
kiém dugc mot khoan tién thué phai ndp 1a
43.928VND.

Truwong hop chuyén gid giiva cdc doanh
nghiép trong nuéc

Gia dy cong ty B va C déu 1a cong ty con cua
tap doan A. Cong ty B ap dung muc thué suét
thué TNDN 22%. Cong ty C kinh doanh & dia
ban kinh té - x3 hoi kho khan nén dugc ap dung
murc thué suat thué TNDN 10%. Khi B cung cép
vt tu cho C voi gia thip hon gia ‘thi trudng giao
dich song phang’ thi 1am cho lgi nhudn trudc
thué TNDN cua B giam di, con lgi nhuan trudc
thué TNDN cua C ting 1én twong Gmg. Phan loi
nhuan ting 1én & cong ty C chi phai chiu thué
TNDN véi thué suat 10%. Néu ban dung gia thi
truong thi phan lgi nhuan ndy nim ¢ cong ty B
va phai chiu thué suit 22%. Nhu vy, néu xét
riéng biét thi cong ty B thiét, con cong ty C dugc
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loi. Nhung xét tong thé thi tong thué phai nop
cua ca hai cong ty da giam di.

Pai dién Cyc Thué TP.HCM cho biét, chuyén
gia dugc thyc hién théng qua viéc 1ap nhiéu
cong ty con tai nhiéu dia phuong dé huéng wu
dai thué. Cac cong ty khac trong tap doan s& don
doanh thu cho cong ty duge huong uu dii thué
nham giam s thué phai ndp, sau dé cac cong ty
lach luat bang cach ngung hoat dong hodc giai
thé khi hét uu dai va 1ap cong ty khac dé huong
vu dai tir dau.

Vi theo quy dinh cua phap ludt “doanh
nghiép thanh 1ap méi tir dy 4n dau tu tai dia ban
c6 diéu kién kinh t¢ - xd hoi ddc bi¢t kho khan,
khu kinh té, khu céng nghé cao; doanh nghiép
thanh 13p méi tr dy an dau tu thude linh vuc
cong nghé cao, nghién ciru khoa hoc va phat
trién cong nghé, dau tu phét trién co s ha tang
dac biét quan trong cia Nha nudc, san Xuat san
pham phan mém; doanh nghiép thanh 1ap mai
hoat dong trong linh vuc gido duc - dao tao, day
nghé, y té, van hoa, thé thao va moi truong duoc
mién thué t6i da khong qua 4 nam va giam 50%
sO thué phai ndp t6i da khong qua 9 nam tiép
theo...” (Piéu 14 Luat thué Thu nhdp doanh
nghiép).

Dai dién So Ké hoach dau tu tinh Binh Phude
cho biét, toan tinh co cac huyén Loc Ninh, Bu
Ding, BuDdp co dicu kién kinh té xa hoi dic biét
khé khin va cac huyén nhu Dong Phii, Phudc
Long, Chon Thanh, Binh Long la cac huyén co
diéu kién kinh té xa hoi kho khin duge hudng
chinh sach vu dai vé thué TNDN theo quy dinh.
Vi vay nhiéu doanh nghiép & cac dia ban khac
nhu TP.HCM... dd dén thanh 1ap doanh nghiép,
dau tu du 4n tai cdc vung ndy. Mic du nhimg
doanh nghiép nay chua hoat dong gi nhiéu, tuy
nhién ciing c6 nhitng doanh thu va lgi nhudn
nhat dinh. Nhung Nha nuée lai khong thu duoc
dong thué nao vi doanh nghiép dang hoat dong
trong thoi han dugc mién giam thué TNDN theo
quy dinh vé wu dai dau tu.

Két qui nghién ciru qua nhitng noi dung
trén c6 thé rit ra nhin dinh sau: Tit ca cac
truong hop trinh bay trén cho thay chuyén gia
xuat hién khi c6 nhimng diéu kién nhat dinh. Do
1a: Sy chénh 1éch vé thué suat thué TNDN giira
cac qudc gia khac nhau; ¢6 quy dinh nhiéu mic
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thué suét thué TNDN véi nhitng d6i tugng khac
nhau trong mot qudc gia, ching han nhu quy
dinh cac murc thué sudt vu dai thap hon thué suit
phd théng; c6 cac quy dinh vé mién, giam thué
suit thué TNDN c6 thoi han. Viée xac dinh gia
giao dich giita cac thanh vién clia cac bén lién
két khong thay dbi tong loi ich chung nhung co
thé 1am thay doi tong nghia vu thué cua ho.

3. Két luan va khuyén nghi giai phap chong
chuyén gia ¢ Viét Nam nhiam han ché viéc dua
vao chénh léch vé thué suét thué TNDN giira
cac quoc gia.

Phong va chdng chuyén gia luén la mét van
dé méi va phuc tap. Do d6, Viét Nam can co
su tham khdo, nghién ciru kinh nghiém chong
chuyén gia tir cac nudc phat trién, can bo sung
vao Luat quan 1y thué vé co ché xac dinh trudc
vé thué dé co co sé lya chon phuong an xir 1y
pht hop hodc nhitng quy dinh trong luat vé
nguyén tic cho phép 4p dung co ché xac dinh
trude vé thué va s& huéng dan chi tiét trong van
ban dudi luat.

Trude mdt, can thyuc hién viéc thi diém chéng
chuyén gia & mot s nganh c¢6 d6 rii ro cao nhu
lép rap linh kién dién tir, may mac, co khi ... dé
c6 diéu kién tap trung can bo thué. Ké do 1a phai
t6 chirc thong ké phan loai doanh nghiép c6 von
dau tu nude ngoai dang hoat dong tai dja phuong

theo cac tiéu chi: qudc tich ctia chu doanh nghiép
thudc qubc gia ndo, nganh nghé kinh doanh, thoi
gian thuc té dau tu, té)ng s6 15, sb tién da hoan
thué ... P6i véi truong hop co nghi van chuyén
gi4, co quan thué c6 quyén yéu cau bdc tach gia
ké khai trén timg hang muc dé tinh thué nguyén
liéu dau vao, dong thoi yéu cau doanh nghiép
xuét trinh hd so xuit x&r, bang quy trinh san
xudt... dwa theo d6 so sanh véi gia thi truong.

Vé ldu dai, nganh thué can ting cudng chat
luong nguén nhan lyc, dao tao nhitng can bd
am hiéu luat phap qudc té, gidi ngoai ngir, dong
thoi nén nghién ctu 16 trinh ha thué suat thué
TNDN (khoang 15-18%), nhu vay s& giam thiéu
dugc hoat dong chuyén gia voi muc dich lach
lut, trén thué cta cac cong ty da quoc gia (noi
cong ty tri dong c6 thué suit bang 0 hodc & muc
rat thap). Can xay dung Luat Chong chuyén gia,
dong thoi stra doi bo sung cac van ban phap luat
¢6 lién quan nhu: Luat Doanh nghi¢p, Luat Pau
tu, Luat Thuong mai, Luat Canh tranh, Luat
Thué TNDN, Luét Dan su - hinh thanh co quan
chuyén trach chdéng chuyén gia & cip Trung
wong va cac Tinh, thanh ph6 nham chi dao thuc
hién thong sudt — c6 nhu vy méi chéng duoc
hanh vi chuyén gia, tao méi truong canh tranh
lanh manh, bao dam thu dung, thu di cho ngéan
sach Nha nudc.

TAI LIEU THAM KHAO

[1] Nguyén Hoang Giang (2014), “Hoat dong dau tu va thi truong tai chinh Chau A trude tac dong
cua khung hoang to0 EU”, Tap chi khoa hoc tai chinh ké todn (B0 Tai Chinh) 2, tr.20-23.

[2] Nguyén Hoang Giang (2006), Bai tdp quan 1y tai chinh nha nuwée, NXB Lao dong Xa hoi, Ha

Noi.

[3] Nguyén Phti Giang, Nguyén Hoang Giang (2010), Gido trinh ké todn quoc té, NXB Tai chinh,

Ha Noi.

[4] Nguyén Hoang Giang (2006), Qudn tri tai chinh doanh nghiép, NXB Lao dong Xa hoi, Ha Noi.

[5] Nghi dinh 83/2013/ND-CP huéng dan Ludt quan 1y thué sira d6i.

[6] Pham Hung Tién (2012), “Ban vé chong chuyén gia trong giai doan hién nay”, Tap chi Khoa
hoc PHOGHN, Kinh té va Kinh doanh 28, tr36-48.

[7] Nguyén Quang Tién (2012), “Quan Iy thué dbi voi hoat dong chuyén gia, thue trang va giai

phap”, Tap chi Tai chinh.

[8] Tai lieu Hoi nghi chuyén de ve chéng that thu thué va no dong thué, Téng cuc Thué td chirc

thang 2/2013.

54 $8 10 - THANG 02/2016


tientx
tien




